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The Grantor Retained Annuity Trust 
(“GRAT”) 

 
Transcript of Advanced Estate Tax Planning Interview Between  

Philip J. Kavesh, Esq. & Steven J. Oshins, Esq., AEP (Distinguished) 
 
 

WHAT IS THE GRAT AND HOW DOES IT WORK? 
 
Phil:  How do you explain the GRAT to grab clients’ attention, so they understand it and 
it moves them to actually engage you and move forward with this plan? 
 
Steve:  Let me role play with you.  Phil, you’ve come in, it’s good to see you again, 
we’ve just signed your Living Trust and now we’re ready to talk about doing some 
Advanced Estate Planning to try to move some of the wealth out of your estate for 
estate tax purposes.  I noticed when looking at your list of assets that there are a couple 
of assets that I think would be perfect for a GRAT.  The assets that I noticed would be 
good are the $5 million of publicly traded stock that you got when you took your 
company public through the merger a number of years ago.  It would be nice to move 
that out of your estate.  I also noticed that your existing business that you have down at 
a $10 million value would be a nice GRAT candidate. 
 
Have you heard of GRATs before, or should I explain them to you? 
 
The way a GRAT works is you set up an irrevocable trust for the benefit of your family 
and you retain a stream of annuity payment for a term of years.  At the end of that term 
of years, whatever is left, if anything, continues without any further gift taxes for the 
benefit of your spouse and descendants, or your descendants, and we’ll take that 
information down if you decide to go forward, but the benefits of a GRAT are that you 
can move a lot of wealth out of your estate for estate tax purposes at a very low value.  
Let me explain this in basic mathematical terms. 
 
Let’s start with your publicly traded stock you got from when you merged your company 
with a public company.  You have $5 million of stock.  Let’s say we put that stock into a 
2-year GRAT, for example.  We’ll use a technique called a Rolling GRAT.  You put the 
stock in the irrevocable trust and for a 2-year period, you’ve received a stream of 
annuity payments, let’s say once a year.  You get about half the stock at the end of the 
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first year and you get approximately the other half the end of the second year.  If the 
stock grows faster than the IRS’ assumed rate of growth, then whatever you’ve moved 
out of your estate, in excess of that assumed rate of growth, will be out of your estate 
for estate tax purposes, so the hurdle that you have to beat is the assumed rate of 
growth. 
 
During the month that we’re talking about, the assumed rate of growth is only 1.4%, 
which is one of the historical low rates that the IRS has ever issued, so all we have to 
beat is 1.4% of growth and dividends per year in a 2-year period.  If we don’t beat that 
rate, it all comes back to your estate and we accomplished nothing and all you’re out is 
the set-up fees.  If we beat that hurdle, then we might move $1-2 million out of your 
estate, for example, if the stock grows at 10-20% per year. 
 
The way this works on an economic basis, not factoring in any time-value, very 
basically, if you put $5 million into a trust that pays you $2.5 million per year for two 
years, what is the value of the gift?  It’s simple subtraction. 
 
Phil:  Yeah, not very much I guess. 
 
Steve: Zero. 
 
Phil: Maybe a little interest or something, that’s it. 
 
Steve:  Great. Very perceptive. That is the IRS’ assumed rate of return of, let’s say, 
1.4%.  So, if the stock grows at exactly 1.4% during both years, then we will have 
essentially moved 0 out of the estate.  So, the value of the gift for gift tax purposes is 
essentially 0.  Now, I aim for at least a $1 gift for gift tax purposes, just because I want 
to be able to report some element of a gift on a gift tax return. But, if you gift $5 million 
and you retain two payments of $2.5 million, not factoring in time value, you’ve made a 
gift of 0.   
 
So, this technique works really well because we’re not using any of your exemptions for 
gift tax purposes.  And the other reason this works well is there is no valuation risk.  
That doesn’t really matter when it’s publicly traded stock, but if you would’ve gone into 
this with hard-to-value assets, there’d be some element of valuation risk with any other 
technique but a GRAT.   
 
So, the way this will work is you put, let’s say, $5 million in, if you’re comfortable with 
your entire $5 million going in, and you’ll receive essentially $5 million back, plus 
interest.  So you’re not really gifting $5 million.  You’re gifting $5 million and receiving $5 
million.  If that $5 million goes up, and I’m going to dumb this down a bit so this makes 
sense, and turns into $6 million, you’ll essentially have gotten $5 million back and 
moved $1 million out of your estate for a use of only $1 of your gift tax exemption. 
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Phil:  Oh, I get you.  So, for example, if that stock grew from $5 million to $6 million, but 
$5 million got paid back, then that extra $1 million is now what’s passing through that 
trust for who I want to have it.   
 
Steve:  Exactly, we only used $1 of your gift tax exemption, so if that’s what happens, 
then we moved $1 million out of your estate for a use of $1 of your exemption.  That is a 
very nice result. 
 
Now, what happens when you get the $5 million plus an interest element back?  We’re 
going to re-GRAT it.  So, one year from now, you get your first annuity payment back for 
approximately $2.5 million.  Let’s put that other $2.5 million in a second GRAT a year 
from now.  And then, when you get the other $2.5 million in the second go around from 
the first GRAT, plus the first annuity payment from the second GRAT, we’ll then re-
GRAT that in year 3.  We’ll keep re-GRAT-ing this and doing what’s called “Rolling 
GRATs” every year so that all you have to hit is 1 or 2 really good two-year periods and 
we’ve moved 7 figures out of your estate for almost no use of your gift tax exemption.  
 
Not all of these are going to succeed.  You have to be willing to accept that if we hit a 
bad 2-year period and we don’t hit whatever the IRS’ assumed rate of return is, maybe it 
goes down in value, we have an unsuccessful GRAT.  But, if you just hit 1 or 2 good 
ones, we made a really good move in doing more Rolling GRATs. 
 
Phil: So, that’s why it’s good for my publicly traded stock because in any 2-year period 
it could be up or down and if it really goes up we have a winner. 
 
Steve:  Exactly.  With one publicly traded stock you’re going to have a lot of volatility 
because it’s not diversified. If it was diversified, we would handle it differently.  But with 
one single stock, it goes up and down constantly. Based on how that business is 
running and how the market is, we’re going to hit a few really good years if we keep 
doing this. 
 
Phil: Is there a simpler way to do this instead of Rolling GRATs, where I have to keep 
coming back and doing it every 2 years or so? Can I have a GRAT with a longer term? 
 
Steve: We can do that and that’s what I was thinking we could do with your $10 million 
business.  But what we could do if you like that element better, and I’m not going to say 
which is better, we could put your publicly traded stock into the same GRAT with your 
business, if you want.  It’s probably better to just do two separate GRATs in case one 
goes up and one goes down, from a risk standpoint.  Let’s look at your business and we 
can do the same thing with your publicly traded stock. 
 
Your business is an S-Corporation. Let’s recapitalize your S-Corp into 1% voting and 
99% non-voting and gift the 99% non-voting into a GRAT that has a longer term of 
years.  So, we won’t use a 2-year term because how will we make a payment back each 
year if we have to pay about half of it back?  The reason we have to pay half of it back if 
we use a 2-year term is that’s how we get the gift-tax value down to about 0. 
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Phil: Right, that was easy to do with stock, but not so easy with a business because it’s 
not liquid. 
 
Steve:  Exactly.  So, it’s about a $10 million business.  I see from your financials that 
you have about a $1 million cash flow per year after expenses.  We are going to 
probably end up doing a 6 to 9-year GRAT.  It will depend on the cash flow we expect 
and the valuation discount that is applied to a gift of a non-voting interest.  We are going 
to recapitalize the company into 1% voting, 99% non-voting, and then gift 99% non-
voting and hire an appraiser to value it.   
 
We’ll hire a business valuation appraiser to both value the business itself and value a 
99% non-voting interest in the business and that 99% non-voting interest will get a 
discount.  The discount will reflect that it is a non-voting interest in a closely-held entity 
with no ready marketability.  Assuming about a 40% valuation discount, you will make 
the gift of what we thought was $10 million, but gift it at a value of about $6 million.  You 
will have to retain an annuity with a fair market value of approximately $6 million on a 
present value basis, plus an interest element, of course. 
 
So, the business has about a $1 million annual cash flow, then with appreciation and 
with factoring in the IRS’ assumed rate of return, we should be able to make this one 
work in about 7 years because we have essentially $6 million coming back in 6 years, 
so we can have $1 million coming back per year.  So we’d be taking a risk that if we 
have a little bit of a down year, we’re stuck.  Therefore, let’s go with either a 7 or 8-year 
GRAT because we want to make sure it works from a cash flow standpoint.  In fact, to 
be safe, let’s go with 8 years to make sure it works. 
 
We are going to get the value down to about 0 for gift tax purposes and at the end of the 
8-year period, you would have moved 99% of the business out of your estate with a 
taxable gift of approximately $1.  That’s pretty good leverage.  
 

 
 

COMMON CLIENT OBJECTIONS & HOW TO HANDLE THEM 
 
OBJECTION: There is a lack of flexibility with fixed payments.   
 
RESPONSE: There is a lack of flexibility in the payments because once we set this 
structure up, those payments are fixed.  It’s an irrevocable trust and you know exactly 
what you’re getting back each year.  What I was careful to do in our role play is that I 
made sure that I felt comfortable that you had enough other assets left out of the 
structure so that if you were a little short on cash flow, it would still work out.  You can’t 
take potentially all of someone’s cash flow and put it into this structure. 
 
Should the client object, “What if I need more money?”, then just make sure to leave 
enough other assets in the client’s estate. 
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OBJECTION: Don’t I have to live for a certain period of time in order for this GRAT to 
work? 
 
RESPONSE:  The two common negatives are that you need to outlive the term of the 
GRAT for it to completely work and that it can only go down one generation and not 
save estate taxes for multiple generations. 
 
With respect to the mortality risk, if you were a lot older than you are, then I probably 
would not have suggested a GRAT or we would’ve gone to the two-year GRAT and did 
fine with that.  We might’ve done a different technique.   
 
There are a couple of ways to take care of the mortality risk. One very obvious way is by 
buying enough life insurance to replace the value of the asset if it has not worked out as 
we had hoped for in the beginning. So, if you buy enough life insurance outside of your 
estate in an Irrevocable Life Insurance Trust so that if a GRAT doesn’t work because 
you died before the end of the term of the GRAT, at least we still have a positive 
success on the transaction as a whole.  I think we should almost always have life 
insurance along with the GRAT. 
 
There is another alternative that we might do with insurance or rather than insurance, 
depending on the fact pattern and that is a Self-Canceling Installment Note.  If we do a 
second transaction, we would do an Installment Sale to an Income Tax defective 
Dynasty Trust with different assets. Let’s say we took one of these assets and did an 
Installment Sale to an Income Tax Defective Trust and we used a GRAT for the other 
asset.  When we do the installment sale, we do it for a Self-Canceling Installment Note.  
That is considered a bet-to-die technique whereas the GRAT is considered a bet-to-live 
technique because with a Self-Canceling Installment Note, the transaction works better 
the sooner you die. It’s just like any other promissory note except it has one additional 
feature, a self-cancellation feature that says if you as a seller die before the end of the 
term of the promissory note, all remaining interest payments and the principal payment 
are all waived.  You hit a homerun for your family because nothing comes back into 
your estate if you die before the end of that term.  We can use that kind of like life 
insurance.  Certainly, each has its own different features, but this is another alternative. 
 
OBJECTION: This is not a generation skipping trust.   
 
RESPONSE: That would be one of the negatives.  It is one of the best techniques.  But 
it’s just one alternative.  I find it works best when we have a valuation issue such as with 
your business. One appraiser might say it’s a $10 million business and another 
appraiser might say it’s a $20 million business.  It’s very subjective.  If we had done a 
different type of technique there is more of a gift tax risk.  A GRAT has really a zero gift 
tax risk because if there is any change in value on an audit then because the annuity 
payments are expressed as a percentage or formula, there are adjustments made and it 
doesn’t materially affect the gift tax element of it.  If we did a different technique with a 
hard-to-value asset and the IRS says it was worth $20 million and not $10 million, then 
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you might owe a gift tax on the additional $10 million that you transferred and you 
wouldn’t be very happy.   
 
That’s the reason why a transfer of a business that is hard-to-value is an asset for a 
GRAT.  The other is where we use a 2-year Rolling GRAT for a publicly traded stock. 
Otherwise, we would look at another technique. 
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PHILIP J. KAVESH 
 

 
Philip Kavesh is a nationally recognized attorney, authority, 
speaker, educator and technical innovator in estate planning. 
 
Phil has earned significant recognition and accolades over his 
approximately 32 years of practice as an estate planning 
attorney. Phil holds a Master Degree (LL.M.) in Tax Law and is a 
California State Bar Certified Specialist in Estate Planning, Trust 
and Probate Law. He also has been awarded the Certified 
Financial Planner and Chartered Financial Consultant 
designations. Phil has served his fellow estate planning and 
financial professionals by teaching in the Golden Gate University 
Graduate Tax Degree and Certified Financial Planner programs. 
Phil was also selected by his peers and served on their behalf as 

the California Legislative Liaison for the International Association of Financial Planners and 
has represented the estate planning attorney community in testifying before State legislative 
committees seeking to regulate the estate and financial planning professions and to 
eliminate “trust mills”. In fact, several of the practice forms and client disclosure pieces 
created by Phil have been incorporated into new legislation and regulations. Furthermore, 
Phil was one of three attorney co-founders of the American Academy of Estate Planning 
Attorneys.  He has also been an honorary member of the National Network of Estate 
Planning Attorneys and is currently a member of WealthCounsel. 
 
Phil has been recognized and quoted as an estate and tax planning authority in numerous 
national, prestigious publications, including Wall Street Journal, Money Magazine, Investors 
Daily, Personal Finance Magazine, Los Angeles Times, Los Angeles Business Journal, 
Consumer Reports Magazine, Journal of Retirement Planning, Ed Slott’s IRA Newsletter, 
Investment Advisor Magazine, and Life Insurance Selling. He has appeared on several 
television and radio programs and his weekly TV show, “Preserve Your Estate”, was 
broadcast on local Los Angeles TV for over six years.  
 
Phil has created or co-created numerous technical advances in estate planning, including 
the Personal Asset TrustSM and the IRA Inheritance Trust®. His unique legal documents 
have been licensed to hundreds of attorneys all across the country, through his company, 
The Ultimate Estate Planner, Inc..  He has also authored or co-authored several 
outstanding consumer publications including “The Ten Biggest Mistakes People Make 
When Setting Up a Living Trust”, “The Top Ten Estate Planning Mistakes Wealthy People 
Make”, and “21st Century Wealth”. 
 
Even more impressive are Phil’s accomplishments as a speaker and educator of the public 
and his professional peers. Phil has personally presented over 2,000 seminars on estate, 
tax and financial planning to the general public, to various major corporations and their 
employees, and to CPAs, financial planners and attorneys.  His renowned seminars have 
been duplicated and sold to thousands of estate planning professionals and financial 
advisors in the U.S. and Canada.  Phil has devoted substantial efforts to improving the 
standards in the estate planning and financial planning industries by personally training over 
4,000 attorneys and financial planners.   

 
In summary, Phil Kavesh’s commitment and contribution to the welfare of his clients, the 
consumer public, and his profession are truly unique. 

Phil’s Contact Information:  1-866-754-6477   |   phil@ultimateestateplanner.com  
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STEVEN J. OSHINS 
 

 
Steven J. Oshins is a member of the Law Offices of Oshins & 
Associates, LLC in Las Vegas, Nevada. He is rated AV by the 
Martindale-Hubbell Law Directory and is listed in The Best Lawyers 
in America® and was named the Las Vegas Trusts and Estates 
Lawyer of the Year by The Best Lawyers in America®, an honor 
given to only one lawyer.  He was voted into the NAEPC Estate 
Planning Hall of Fame® and was inducted in 2011.  He has been 
named one of the Top 100 Attorneys in Worth, one of Southern 
Nevada’s Best Lawyers in In Business Las Vegas, one of the Best 
Lawyers in America in the Trusts & Estates category in The 
American Lawyer, one of the Best Lawyers in America in the Tax 
Law category in Corporate Counsel, named Nevada Super Lawyer 
in the Wills, Trusts & Estate Planning category in Nevada Business 
Journal, named Nevada Super Lawyer in the Estate Planning & 
Probate category in Las Vegas Life and named Mountain States 
Super Lawyer in the Estate Planning & Probate category. 

 
Steve has been featured and/or quoted in many media publications including, among others, The Wall 
Street Journal, Forbes, Bloomberg, Financial Times, Kiplinger’s, Registered Rep, Private Wealth, The 
Trust Advisor, Investment News and Lawyers Weekly USA. He was interviewed by former Good 
Morning America Co-Host Joan Lunden for a dynasty trust DVD that has been distributed nationally by 
financial planners and life insurance agents since early 2009.   
 
He has authored numerous estate planning and asset protection articles in magazines such as Estate 
Planning, Trusts & Estates, LISI, Probate & Property, Journal of Financial Service Professionals, The 
Monthly Digest of Tax Articles, CCH Estate Planning Review, Asset Protection Journal, Tax 
Management Estates, Gifts and Trusts Journal, as well as others. Steve received an EPIC Award as 
Best Young Author from Trusts & Estates magazine in 1998.  He is also a frequent lecturer nationally 
on advanced estate planning and asset protection techniques, including lecturing at the Heckerling 
Institute on Estate Planning.  
 
Steve has been very active in helping get some of the most valuable trust and creditor protection laws 
passed in Nevada. In the 2001 legislative session, he co-authored Nevada’s charging order law for 
limited liability companies and limited partnerships, making the charging order the exclusive remedy for 
a judgment creditor under Nevada law. He co-authored a change to that law in the 2003 legislative 
session that enhanced the 2001 version of the Nevada law and then again co-authored another 
charging order bill  in the 2011 legislative session which included statutorily protecting single member 
LLCs with charging order protection and statutorily disallowing any equitable remedies to apply to 
Nevada limited liability companies, limited partnerships and corporations (except for the alter ego 
theory which still applies to corporations). In the 2005 legislative session, Steve authored Nevada’s 
365-year rule against perpetuities law that now allows people to set up 365-year dynasty trusts in 
Nevada. He authored a law creating a new form of business entity called the Restricted LLC and 
Restricted LP in the 2009 legislative session making Nevada the first state to offer these favorable laws 
that allow for significantly higher valuation discounts than are allowed under any other state law.  

 
He can be reached at soshins@oshins.com or at (702) 341-6000 x2. 
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